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, SUPREME CT.
,'EDGEWOOD I BECISION

‘(15)§Nor does it‘méﬁn'that -
local communities would be

precluded from suppiementing an ,,c o
efficient system established by;ﬁi;3'»~

the Yegislature; however any
local enrichment must derive:
solely from local tax effort.

ngguggg at 398 Col i;ﬂ?f""'

;nf;maintained in accordance with tt
“:7jmandates., : g

‘”ort is continued.

c-Court’s mandate hag beensmet.'vﬁ[n 3u:””7

r‘enrichment derived selely ‘

The




. SUPREME CT.
 EDGEWOOD I DECISIQN

S. 1

'

(16) The Leqislatu1e has -
primary responsibility to

decide how best to achieve anr

efficient system.ﬁ

Edgewood at 399 Col 1

ol 3 represents a “"1que approach to scnool e
 finance i.e. a research based

stem of fund
allocation. It is far too ea to say the
system will not work. The Legi lature R
fully aware of the Supreme Court's ;nyerest i’v'f
equity in school: finance. ‘ o , -

Court‘s mandate will'be,met,,













glaintlﬁrs"~émén§edﬂne“
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GRANTED

RAN’I‘ED IN PAR’!‘ as detailed

! Pursuant J’to_: ‘the Gniform Declaratory Judqments Act.' Tex.

“f?ﬁc1v. Prac. ‘mg,aem.- Code, s 37 004.’ the _court DECLARES that

'v-.Article 1 of Senate Bill 1, an act relating to public education,

passed by the Legislature on June 5, 1990, and signed mtc» law

by the. Governor on June 7, 1990,‘ effective September 1, 1990,
- does not "establish and make suitable provxsion for . the support
and maintenance of an efficient system of free public schools,"

as required by Article VII, Section l,' of the Constitution of

a Texas, as interpreted by the Supreme Court of Texas in Ed ewoed

1.8.D. Kirb», 777 s w 2d 391‘

Vo f_(.'rex.‘, 1989) 'rhe 'l‘exas SChoel
Financing System remains uncons:t“ utionsl because it continues

to deny school "dist fcte

the lniform Declaratory

Code, s' 37, 011,‘ gnd_,-, T

All pre\nous injunctions are VACATED..‘ A...l prefsent "requests S



rbe accomplzshed ,.s rease

- ra

levy

yish an efficlent ystem.

‘unless end until it be’omes appazent that the 72d Leglslaturenf: |
'wxll nmt act timely By timely, the ceurt mmans that the Legls-eh

platute must enact a plan thh an ~ffective nate of September 1,

1991. . The plan may prcvide for staqed xmnlementatlcn after,

September 1, 199l, if the time over which lmplementatlon 1s tc

and if the plan is sufflcxently

““ed 50 that i

l/kely efficiency can be 'afsessed on

ﬁexglfflsalg;aﬂww«w»,*

'Prospectlve Agglicaticn

‘The ‘ccurt xntends ‘that this judgment be construed ,and;'

applied to permzt an crderly ﬁran51tion from an unconstztu-

‘f_tional, ineffzcxent system of public school finance to a const1~‘
'tutional, efflclent system of publxc schoel fxnance. To ensure

'an orderly transit1en. dlstricts must ccntinue to cperate.“For

;;dxstrictsr‘to contlnue to opetate,_ the state must be able tO_,p¢f?“

fund‘Sr . and the dsttict - mu'st be able o

‘ffrThe court will n f‘entertain requests for fu,ther relxef i




,,,,,

nothing in the

incontestability. obli-i

for enforceability of any

.standing bondﬁl . or -othervisecurity issuedi_ ors;anyy

.lntractual obligation, debt,‘ or. special obligation (irrespec-
"ftive of its source of payment) incurred by a school district for
;~5pub11c school purposes. nor (ii) the validity ot enforceability

”ffiany tax, levied, or other source of payment provided, or. any»

'covenant to levy SUCh tax or provide for such, source of: payment,f'

'yor speCLal obliqation, nor (iii) the validity, incontestability,fl

; R
& -
[— ;
' I’ :
5
} '
)

fiﬁ 1 ‘tion, debt,vor special obligation (irrespective of its source of

'vpayment) incurred by school districts for authorized

;i‘ﬁ iy’before September 1,‘ 1991, nor (iv) the validity or

any sueh bond, note. or other security (irrespective o,

‘,eource of payment) issued and delivered

orwany;cove

if°* a“Y such bond, note»'security, contractual obligation. debt.',alﬁ

ﬁobligation of payment, source of payment. or enforceability of;; y:“'
“fany bond. note. or ‘other security (irrespective of its source ofi“~;

Npayment) to be issued and delivered,‘or any contractual obliga-lf'“ };”

'*itY of anY tax leVLed. or otner source of payment meVVdEGfg gkt




.:v~d,its source of payment) incurred before September 1,

i’the validity or enforceabilitY °f any maintenance ta

(|
,,4fi§ ref (for : any and all purposes other than ‘ag specif”ed

“5x¢1991, pertaining to the elect on. of trustees, the authori-

v ::purposes), nor (vii) the distribution to school districts of

period before September 'l, 1991, vnor _Qix) the -assessment"and

icollection~ after September 1, 1991, of any taxes or other

bonds, notes, or other contractual obligation, debt,_or special
obligation issued or incurred before September 1, 1991,»nor (x)

the validity or enforceability, either before or afterkSeptember

Education Code, of bonds of any school district that are issued

and guaranteed before September l, 1991._‘"

:ifferent,than authorized by statute, the court shall

vfe:(iv) above), (vi) any election held before September‘eﬁ
wﬁﬁgz tion of bonds or taxes (either for maintenance ‘or debt.

" state and federal funds before September l, 1991, in accordancej'
with current procedures and law as may be modified by the Legissf
lature in accordance with law before September 1, 1991,‘ nor‘
(viii)i the budgetary vprocesses and related requirementsd br‘

school districts ‘now authorized and required by law during the_'"

‘revenues levred or. imposed for or pledged to the payment of any R

1, 1991, of any guarantee under Subchapter E, Chapter 20, Texas

,. ., Should the 72d Legislature fail tc establish an efficient
systemv by September l,; 1991, :and should the court, upon -
1apor0priate motion and proof, enjoin the expenditure of etate ori s

ilocal funds or order defendants to disburse available funds in- al“

d°ftfffiiftf;




fshall issue as necessary.n"

t’heifr attorneys fe'e?sf m the sum Of °“’

Thousand One Eundred Ninety~81x> Dollars and Eighty-Seven Cents;;tw

in thegevent of an appeal of this judgment.

- IT IS ORDBRED that plaintiff intervenors have and recover

- from ‘the state their attorneys fees in the sun. of Ninety Four

Thousand Four Bundred Forty-Six Dollars and Thirty-Four Cents
($94,446. 34), for serv1ces through Judgment, and the further sum
of Fifty Thousand Dollars (s50 000), for additional services in
the event of an appeal of this judgment. '}' _ |

IT IS ORDERED that plaintiffs and plaintiff-intervenors

have and recover from the state all costs of court.

?-£9101 196 87).‘ for services through judgment. and the further
’%sum‘ofiPifty Thousand Eellars (350 000), for additional services“

IT IS ORDERED that the awards‘gof' attorneys fees for

services through Judgment and court costs shall earn interest at
the rate established by law from the date of this court s

Judqment until -paid, and that the awards of attorneys fees for

services on appeal shall ‘earn interest at the rate established

by law from the date of the appellate;Judgment until paid.

All writs and processes for th"

colleci on of this Judgment‘
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D‘efe‘hd‘a‘ht __é:rvv;e:nots, o

and

ARL ,Ncmu 1 s D.,vs'r AL.,

i S Defendant-lntezvenors. - f

‘The .Eoilowin‘g’ Qpinfien cm.ﬁ"i"e

l concluswns of law in support @f _e~v c‘ 'u,rt s jud,,_i:ment. Texas‘-f
Rule of f‘ivil Prccedur,!_‘ :
l requirement that fiz«dings of Eact be qtated

conclusions oE law.

opinion.

i(::‘v!‘."ﬁex“. App .

chosaen t..- '




I.': Jurisdiction

~ The court has jurisdiction to grant further relief pursuant

‘ to the Uniform Declaratory Judgments Act, Tex. Civ.wPrac.,& Reer,ffi

‘Code,,ﬁ 37 oll.* Valle_

333 (mex. Civ.,App - Dallas 1973,~no writ) The court also7i

has jurisdiction to vacate or modify its previous injunction

0§l Co. v. city of Garland, | 499 s W

bagsed upon changed condifions,- subject to review on appeal.“~'

ity of Tyler v. St. Louis SOuthwestern Ry. Co., 405 s. w 2d 330.;f

332 (Tex. 1966)-; Carleton V. Dierks, 203 s, w. 2d 542, 557 (Tex.),‘j‘
Civ. App. - Austin 1947, writ ret‘d n r.e. Ve o

ITI. The Question Presented

" In 1987, this court held that the Texas School Financing
System was unconstitutional because it was not an efficient
system as required by article VII, section 1, of the Texas

Constitution. 1In 1989, the Supreme Court affirmed this court's

judgment. Edgewood 1.S.D. v. Kirby, 777 S.W.2d 1391 (Tex.
1989). In response to the court's'judgment, as affirmed by the
Supreme Court, the 71st Legislature passed Senate Bill 1, on
June S5, 1990, and it was signed into law by the Governor on June

7, 1990, to be effective September 2, 19?0.v

The gquestion pte‘s‘en‘t‘ed by the motions befo-re: 'the’ coort is

whether the Texas School Financing System as. modified by Senate‘c

Blll 1 is effzcxent., The test for determining whether rhe"

ﬁ*nancinq system is efficient is whether it gives each school

distri ‘“substantially equal access to similar {reyenqes Jperg__i
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- IIIL.

e In applying thls test, _the court pt_sumed the ‘finanoingw
system as modified by Senate BiLl 1 to be constltutional until

. plalntiffs established otherwise. In other words, the court

placed a heavy burden of pe:suasion on plaintiffs. In addition,
the court attempted at'each juncture to consttue”Senate Bill 1

so as to make the flnancing system constitutional., In the end,y

-however; the coutt reluctantly came to the conclusxon that the

:usystem temains unconstitutional.:l

Bistorxcal Backftound

In 1949 in the Gllmer-Aikxn Bills, the Legislature adopted:‘

-a foundatxon ‘school progtam to fund public education. In
-tneoty, the state provxded a»"foundatlon“ or mlnlmally adequate
_ptogtam upon ﬁhlch 1ocal edistriets could build. The state,
>nhowevet, did not fully fund the foundation. instead, a share oi,
”'the cost was assigned to the local district. This share was
;ealled the loeal fund asslgnment,,or LFA. The'state paid. the

diﬁterenCe betweenuthe local share and the full cost. Districts

taised tneir local.shate by a disttict ptOperty,tan. bistticts
could also "enrioh“y or supplement the foundation program byf
assessing a property tax greater than that tequlred to ralse‘
thelr LFA. |

Between dlstricts, however,°rhere was'a'great @ispafity in-

7the value of ‘local propetty. As a result, for each penny of tax,




:thfcombinaticn of;fxt:ﬁﬁgj]f'

istricts &

) ~i$5@ addrese .
f‘.'distributicn cf;;“
| addust for the;

rf state 31@ Cw é d_stributed in ,uneqqale>

district equal. The local share was therefore based upon‘thef

‘»amount of local prepexty wealth a district had.y The mere localﬂf‘
vwealth, the hiqher its local share° |

Equalization in the foundation program, hewever. did not

‘}address “the vast differences ’in the ability of districts to

vtenrich the basic program. In response to ‘this problem the¢state

'1developed a guaranteed yield program.t;la‘guaranteed yield meens
‘that for every penny ef tax effcrt per $100 of valxe over andl'

:3ahove that required to raise the LFA, the state gumrantees a

Vequa yield per district up to a specified amount.

Beyond the guaranteed yield, however,‘the state did nothing

and lccal ishare wou;dT ‘make eachf‘lk

‘vte offset unequal tax bases.} Property-rich districts‘ could';‘“

w‘ftherefore still raise significantly gre&ter revenue per pupilfi,

Tthan proper.y-poer districts.,d




. districts spen[t] additional local funds."{ h

ature of the 3ys! ,emf. - Not because the court sough

a goal in and"“ofjf"‘*i but because while some districts

enj.oyied great we’alth othets had significant unmet educational‘
,n,{e?edws;:f ‘i‘he Foundati,n ‘Schocl Progtam did not "covet even the

cos,t of,_' meeting B thae | state-—mandated minimum requirements *

‘Ed e'wood, 777 S. w Zd at. 392.. t As a x’esult, "almost all school'

adfewood, 977 s. Wv2df

at 7392, Even after the creation oﬁ the Guatanteed Yield

’ f“Piogram, districts found it necessazy to spend fundts generated "

by taxes beyond the state gt_aranteed yield, i‘.’no\t‘her word»s,._.:_tiez : ,
3 dollars. . RN h ) R
Because di‘stricts found-’ fit}f_ neces-sary -to ‘spend .tiet“é 3

dollars, if they were available, the problem of unequal tax

bases was acufte.f With 1056 districts with vast disparities in

wealth, thete ” we-re ‘ tremendous disparities in tax bases.

Edg ;eccqc, 777 8.W.2d at 392 | These disparities’in tax bases

.t’ran‘slat‘ed ‘in't'o 'dispafit‘ies" _-1& per pupil expenditu:as. o

Ediiewood{ 777 S.W. 2d at - 392._ 'I‘hese dispatities resulted even

;,though the PtopertY‘Poor distticts exetted great@r tax effo:t

- has, "real and meaningful"‘ impact on his opp: 'tunity to 1eatn,

3 c‘tionable LT

»._,vquality &B;“{ o




' access

1’effcst;”,

I . R T L S = 4 - N T - 3

o pt ‘Ao

‘”:v The question xs whethet Senate Bill 1 satisfies this test'

" of equ;ty.n Before conszdetxng this question, however, the ccurt
- must address whether this attack ~on Senate Bill 1 comes too
vz;_-soon.‘ The state argues that Senate Bill -1 should be given a
_,chance te work; The state Eurther argues that it is too soon to
;p‘edict how much equzty will be achleved by Senate Bill 1
:because oE variables that have as yet to happen, for example,vd
vthe adoptlon of local tax rates, the results of accountable cest -
ﬂstudxes, “the approprxatxons of future leglslatutes. Thus, the‘,'“

'state argues, it is. not time tc assess Senate Bill 1.

A pPlea for t;me to show a plan w;ll work is always decided

| by 1ook1ng at the partzcular plann , A particular plan might

appear to have merxt, but need time to prove itself, or ‘a

}pattxculat plan might be so vague as to be no- plan at all, in'
}whxch case time i net needed, a plan fis fneeded. = ar a

tpazticulat plan might be readily ident' ‘1e as. one that w’”

e bably fail. . Semate 3111 1 fall‘




'~”sqategbgie§q~_7p :ts of Sena e Bill 1 are so vegue as to be ne&kj

-3111 1 leoks 11ke .the three-txet'vsystem xllust.ated ins the

'dxsparities in. local wealth.; These disparztxes remain as gteat

‘,requxred.

'1n detaxl. In dis53

,to the app opriate

From whattis?known‘tedey, even assuming thembeet. the ceurt

confidently £inds that Se«nate 8111 1 will ndt ptovide equity. "

Waitmg one to five yeats "ffotg_. the obvious ;-te prove ttue onlyis-‘

pestpenes despetate'"‘

7f B. Flaws

With vatious refinements that' ‘will be discuSSed,‘ Senate

attached schematic.“Senate Bill 1l ‘does nothing to elxm;nate thel

as when the‘ court ‘Eirst considered this otoblem fin' 1987.

Instead,_Senate Ei;iwl is yet another attempt tc amel;orate the
disparitxesjinflecaliwealth through an equalzzatlon plan thh a
;ittletmofeumeneg_in,the tradxtion of Heuse Bill 72 1n 1984 and }a
Senatef‘Bili’ 1019 in 1989. Senate Bill 1 is not the dramatic_i:‘

structural'ftefefm‘«that the Supreme_ Court fomesaw' would be

Ed;ewood, 771,s W 2d at 397.

The followlng sections address the flaws Ln Senate Bxll 1

;ng °e“ete Bill 1,

Senate ax,l




SO B GE R S & e I G R B W, - .

“infiscal neutrality as the test of equity. This subd

| ‘;provides (emphasis added):

1olicy of this state.ifa<Subdivision |

out - the test of Edgewood-~ }'"substantially equalw
simi ' ‘ 2 :'”'lar tax effort.”a‘~“

Yrsubdivis

;(c) 'l‘he program of state financial support
H;iqned ~and implemented to achieve these
policies shall ‘include aduerence to the following
principles:

R {1). the yield of ;state and ,local

‘~;educationa1 ‘program revenue per  pupil per

cent of effective tax effort shall not be -
" statistically significantly related to local
~taxable wealth per student for at least. those
© districts in which 95 g_gcent _of stuaentsﬁ

ia.t4ga school, , ,

What is not obvxous about subdivxsion (c)(l) is’ whicn districts.f’e

have 95% of the students. - The districts can be arrayed in many?j'

ways,~for example, largeet to~sma11e9t or smalleSt to largeStfor,‘

'#ftalphabetically.~ The plan of Senate Bill 1 is to array the

_a‘districts from richest to poorest and exclude from the test the .

knumber of districts from the very richest down ‘that have 5% of i

'ffthe students._ Thus,‘Senate Bill 1 begins by excluding 174,182

;hildren 1n districts with total taxable property wealth of'

7-[about $90 billion, or 15% of ¢l state s totalvtaxable property

1onf'pt of exclusmn"""‘v._,\,-n-ﬂ'-"‘i



s PN
. :

: access to slm;lat revenue per student at similar tax effort,

i Senate Bxll 1 appears ;'? adopt test : eﬁ' statistical

fhaill 1 does not adopt any te
‘2z(c)(1) (emphasis added) |

In plain terms.' the section says that the difference between

' describes  Senate Bill l;.dvltﬁe works | like | central air

jconditionlng. When the house gets so hot‘ashto teach the point

statlstxczan is asked ‘to determine whethervtwo factors such ascl.ff”

bt

.3L95% of the students attend school has substantially eqmal,5f'

slgnxfieance. | The court says:vfkf?ﬁf' fbecause in fact Senate_;"

o Return to subdivlsionh'lﬁ

*v 4 . the yield of state and local educatlonal

,Qprogram revenue  per pupll per cent of effective
‘ : effort shall t . be - statistically
] _relat J"'~ 1 taxable wealth per

: '_fjeast those districts in which 95

. percent of the students attend school. o ey

distrlcts in - state plus local revenue per pupil ‘shall not be'
“statxstzcally sxgniflcantly" related to local taxable wealth.
Vi The state refers to this provislon as the self correctlnq

o:'<self-adjust1ng feature of Seh;te Eill l. A the state7

of statlstical slgnlflcance, the a;r conditiene”

goes on to cool the hause down.

The term 'statistica;ly significant”‘ does*”sound ,like~jl‘ =

means somethxng preciiey but in fact it does not., When a_;,"_<%;




x*;the'area of public school finance, was‘
‘flvicandid admission that the tezm "statistically significant“ “ﬁﬁéﬁigi

= j!ﬁare alse questions that Senate Bill 1 does not answer.
*,fs 16. 001(c)(1) means,' as . outlined ‘in Senate Bill 1, is that
;iﬁiaoard (what the state calls w"senior policymakers"). with the ﬂ

L _ecommendations. Ultimately the Legislature will look at the

”‘dfnumbers generated by various;‘statistical tests and decide. . lﬁ
”_ljudgment “significant." ' Presumably -its‘; determination_ ?fi'n';i"

"'cost attached to their decision.

»rthe,temperatlre.. When the room gets too hot, the state will‘

i}was@‘called by the

;lity' west. | Dr. Robert* Berne, an:

expla A more sophisticated statistical tests, .

Yl What was disturbing about Dr.= Berne s testimo“7[*a

’.no meaning( How large is large? aow small is small? These areef-‘

“fquestions that the science of statistics does not answer. They,‘ N
So what s meant by "statistically significant"’bv What

f»initially the Legislative Education Board and Legislative Budget

help . of impartial experts. | will <d65 studies and | make

‘thether any relationship between revenue and wealth lS in its}'lrioﬁi

‘“"significance“"will be wmade after the members see the dollar

"‘ Instead of working like central air conditioniné, Senate;

| Bill 1 works like a thermometer. The state will keep an. eye onf;r-ﬁr”

ﬂfact., How hot is too hot? Senate Bill 1 does not say.

“Significance“ then is a policy question, not a statistical;]i‘d“”

'"“question. Determining from'biennium Eo biennium how much eq ity




~ given itself plent:
‘When lodkinqﬂlf

'?ekample, revenue and wealth,nthe levex

-'factors are cagsally related is expressed in ’fficf 'thef,

- probability that ffwhel: relatienship‘i by ;\ﬁﬁatticulari

\?_‘statistical test is ‘the result of chance., Probabxiity’lrangesi jw\

'jfrom .01 to .99, meaning Erom a l% possibility of chance to ‘a

o 99'%' possibility of -c-h-ance,, As a matter of ccnvention, 5_,so_cia:l'

. gscientists generally accept results of .05 as “statistically

'gSigniEicant,“ meaning, that results of a particular test are

7«_statistically fsignificant jifi'f“ ’3193 only a ~5%1fcr luss
'*f}nsg{ia" censidered ‘2223 statistically,*i
JGSLQnificant.x»“" o PR (e |

By using 4Jef term "st' is”ically significan " if the -

@Jﬁlgialaturn meant to invokef o ventional standards of soc1a1
" (o) (1) er
han a 5% p@ssi,];for;ni

§ lG’of to nothing. _ Anything}ka

v"next

fore 1mp"lﬂeffl only a 6%



‘?_If subdxvxsxon (c)(2) were a floor, meanxng that equmty'w1ll be ﬁef

1guaranteed at an adequate level,j it would be a reassuting’[je

'“nom;se. Subdivisien (c)(Z), however, operates not'as'a E7‘o:,jy2w

; 'meaning that equxty will be guaral,ﬁ
‘éii_ The difference 19 immense.
;must be read n ceh

'er s s. oos(a), th




: 2o , "acceuntable costs of.;_
_.;feducation studies are desxgned ’to suppett the development ef the

.eiequalized funding elements" | under‘”ls 2 '_{001 and § 16. 008.’ _In*v

automatically e-xclzfttders |

developinq v' these cests, .S 16 210“1‘:

'cocurricuvlat andv exttacurriculaz' programs. | 'I'hen. undet

"S 16. 202(a), varigous state b aucrats do studies to determine .
_)‘.'tne costs pet student for distticts they deem "exemplary.f{ ‘rhen g
the Legislative Education Board and the Legislative Budget Board,::}?
"‘V@evelep recouunended amounts et money for each yeat of the next’,”‘

fbiennium. Even here the Legwl ....f» takes no chances. Underv

s ,16. 20?(b). these boatds are told that they "shall" consi_;d

| those corots "necessaty" and shall "Iexclude all other costs." S

Returning to s 16 008(::).1 attet the Leg.'slat»iw ,{‘"Educationff‘fj“

: ,;;»,;_e caleulation

of 'v-,v;the qualifi’ed

‘notl ing happens except teport 't:,o"




vwrevxsw,

V"fBoard is a Tb”‘ making “rules" subjeCt -tcfsreview\ under they]:_

sAdmxnistrative P:ccedures Act.- The coutt hesitates to even taketh

the txme to say that judlcmcl review is poxntless because l) the,s

ﬁbeard only makes recommendatiens to . the Legzslatute, and 2) bye"‘etﬂ

fthe time ‘the process of Judxcial tevxew is- concluded, yeats will_;

’**thorized’

"have passed The. crxtical pcint 1s thac the beard 1s

~and " commanded by Senate‘ _ue ﬁ:omg

'?;1tsficalculations. thus ﬂ[:%?md &;¢efd‘fﬁ_‘iyljﬁf_f ‘up to some,

" 4 level of ‘“adequacy” rather than up to wbat the

'-unneeessaryqeo_




5 7need a car, tennis

—— ’x"ﬁvtr";mﬁ;'—‘;—"'ﬁl:

C°"Sider the f°11°Wi“9 5t°f¥ to. iJlusrtate ‘the point. vlkfﬁﬂy

”“; ﬂabhsr has two sens - Jehn and Javxet. He says to each that be

w*jwthe“same on each, Foz Jehn he ptovides food, clothlnq, helterfﬁ“

a cat,(tennls 1essons, and poeket money. ?o: Javiet he ptovldesff
: fpod,:elothlng, and shelter.‘ Javiet says to hls father. ow is

;iﬁtﬁis equal? Bis fathet answerso This 15 exactly equal. I havetpgﬂu}“

‘Tdbne an accountable cost study and leatned that a boy does not

'man, So those eosts,do not eount.‘ I_have;prevlded,fer,you andjnﬁ

~John equally. L

This simpla story has"even“mq:e force if the facts are

_altered slightly. lmaglne that theefood. clothing, and shelter
provided Javier is inadequate, while John's is ample. = Or
imagine that Javier has special needs Joha does not have, for
'example, poor health or learninq disabilities. Or imagine that
the accountable costs studies of the father are wrong, and that
certain special advantages do help becys grow into better men,
All of these variations on the story f£it the evidenee.

Thus, Edgewood coritinues to be a debate zbout adeguacy and
egquity. The Legislature continues to try and define adequate as
something less than the elected school boards charged with the
responsibility to educate our children say they need to do the
ichb. of c;urse, the Legislature does not give a thought to

prohibiting rich districts from spending money on what the

T
X

Legislature ,refets to as "asttoturf." : Instead i. ”35“5553“59;.

f-nd what it calls ”asttoturf" for the poer districts.

”;dlvide hls wealth between tnem equally 80 that he may spend'

i
<
p
<
B
i1

i

'\&ﬂPGcket meney to grow 1nte a flne o




" wastroturf" do

yet provided an adequate mm:unum.

"":Senate Bill 1 for ;9:0-91 is $1910 'rhe state s @“‘ e§seatch at*ﬁ"

C vthe time ‘the basic a‘ 1otme>n‘t"was set shows that it should havefl'f‘
":ﬁvbeen $2100. In a classroem of 22,' thzs $190 dxfference Ls:"' g
"'"}"i.‘f$'4180. 'rhe state alse mtroduced no evidence that all or even”:t"-"'

most leqztimate educational needs could be met by the Poundatmnf‘;ﬁ-f":«f' :

g ,"v?‘sepoo‘l;; Progt»am in ’combina,t,ion, w-imh» thre, Guaranteed Yield Program, .

In ;shert‘, what the rich districts spend creates ‘educational

. opportunities for their children that are denied the children of

- the poor districts. Under Senate Bill 1, the rich districts are

left rich, the poor districts poor. The rich can still raise

revenue through local property taxes that the poor cannot. The

poor will receive state funds to equalize the difference, but

only up to a level of bureaucratically and legislatively
determined "adequacy," not to the level of the real difference

in educational opportunity.

4. Continuation of Unequal Enrichment in Tier 3
Even after full implementation at maximum funding 1levels,
Senate Blll 1 equalizes only up to $1.18 in the second tier.

Senate Bill 1 does nothing to equalize or restrict use of the

third tier. The third tier will continue to make available

enormous wealth fo: property-rich distticts that w:.ll not be

matched hy the state for property-poot districts. mo see the

-1!5'«1-:- ot
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'rhe ,ri(cbes’_ "’%istrict under the Senate B,ill 1 umbrella (9

"‘f'f"percentile °f wealth) fO! a penny of tax rate above sl 18. \wiglnl;,;;,:?:
,be able to raise and mpend 331.00 per welghted s‘tudem, while:""}'
ftbe pooxrest district under the Senate Bi‘l‘lv 1 umbrell,a ;for A

v:.-‘pennky of tax rate above $1 18 will only ‘*be abie to raise and'

spend 51.00 per weighted student.

'rhe districts at the 90th to 95th percentile 1n wealth,‘f"?

‘.‘,"‘»‘.:;.:cOnltaining 15\0 0(00 gtudents' Will be Bble tO !alse and spend,“_i.j”“ 2

$2’6 00 per weighted student per penny of tax rate above $1 18.

'rhe poor'est districts (bottom 5%), containing 150 000 students,.

.ﬁ_will only be able to raise and spend $3 oo per weighted student

,per penny of taz rate above $1.18.

The districts at the 75th to 95tb percentile in wealth,
containing 600, 000 students, will be able to raisve and spend
$22.00 per weighte’dﬁ gtudent per penny of tax rate above $1.18,
compared to th‘é' poorest d-istricts (bottom 20%), containing
600,000 students, which will be able to raise and spend only

'$5.00 p:e:r weighted student per penny of tax rate a-bove $1.18.

Under Senate Bill 1, at the state's maximum tax rate of

$1.50 for mninte-nance‘ and operations,' of the twelve school

districts in Bexar County, two -- Notrtheast I.8.D. and Alamo
‘'Heights I.S§.D. =-- will be able to raise “and spend $4300 per
‘weighted st.ud;evnt for maintenance and Ope‘ration. One district,

a Northside?71,;3.3:0.. will be able to raise and spend $4075 _per.

:_wao‘ districts, Judson I s D. and East Centralf'”




1“511 be able to taise and‘ spemd 5385‘o per Weighted'w*’f

Sar\' Antenie I. S@D.,‘ Smn:h San Antonj.\o

WVSOme,set I . I.,

i 1 only be able to raise and spend s37wo per weighted student,

and two distticts, Haftlandale I1.8.D. and- e-dgewood I1.8.D. will
,fionly be able to raise. and spend 33600 per weighted student.

npxhese revenue disparities within the same county . a;s xbesed

5s¢1ely mpon»% Qhe~: continued dispatities of“ ,taxable wealth

eqntained ! Wlthln‘ tne‘ boundaties of the various school

”v_;di'stri‘ct"s.‘,' The same pattern of disparity in resources can be
4t‘found in all of the othet ‘major utban counties, as - wellras the"

«_@&jOtity of the countxes taroughout the state.

To justify these . ‘results, the state leans heavily on the

following language from the Supreme Court-‘

[The ':quu‘i rement of an efficient system does
not] mean . that local communities would be
precluded from supplementing an efficient system
established by the legislature; however any local
enrichment must derive solely from local tax
effort.

Edgewood, 777 S.W.2d at 398. The state interprets this language
as authorizing unegual enrichment from tier 3 as long as tiers 1
and 2 are equitable and adequate.

The court rejects this gloss, The Supreme Court merely
restated what this court had aiteady said in its Final Judgment
of June 1, 1987, at page 6:

Nothing in this Judgment is intended to limit
_the ability .of _school. districts - to raise  -and
spend funds for education giz:cer than that
raised or spent by some or. 21l other -school

-18~
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80 1ong as

able‘p »,
boundaries ot state ap
lit_“ to ra&seVHend 8 emd

A Eiscally neutral system will have disparities in revenue Bpent

'fper pupil. Local districts will spend different ameunts besed-_fj[?

,'upon community prioritles. The point of Bd ewood, hcwever, ;sd‘fvd

'fthat the differences should not be the result of disPerate'f

!f‘rwealtn, Thus, the Supreme cQurt expressly provided that ”Iocal

'”rxchment must derive solelz from tax effort,”. as opposed to
jegreater avaxlable ‘wealth, B |

- To accep' the state's argument is to adopt a standard of

rjadequacy rather than equity. Th@ State Would be freesgg Eundv.idd o

tiers 1 and 2 equitably, but at eny level it deemed a'derqu‘,ate.'
and then label the local districts' wuse of tier 3
"supplementation" of an efficient system. If that is what the
Supreme Court meant, it would'have reversed rafher than affirmed

this court,

5. Cycles of Fundin

At best Senate Bill 1 chases equity. As the rich draw Eri oy
tier 3, the relationship between revenue and wealth at soms
point becomes. "statistically significant” in the judgment of the
Legislative Education Board and the Legislative Budget Board.
Based upon data from the 1last biennium, they recommend
adjustments in the present biennium, to be effective in the aext

'biennium. The Legislature makes the adjustment. ' The poor cdtch

-19-




'},->-tv.“;‘a,nd:~p°°f- 0ver t;me.,baca“” \@f £he supermr tax base a
;-,(_’f,fto the wealthiet distrtcts. the 939 "°“ld Wide;t T
. -_“:fB«i,l,l 1 does nothing t@ prevent tlus same pattetn ftom recu, r.,.mg_“-:
:G}Il,and.v in fact.. contem?lates the continuation of the Pﬂtte"“":,,‘,’:;

?Smare aill 1 writes hxstory into law. = N e

~under Senate Bill 1 the bam.;{fz;:] 'aaimtment of tier 1 will increase

’Gf‘tbwg under Senate Bill 1, the state reasons, local districts

,empotanly close the 'gap between resou c-.es avaxlable to rvich.,__"f;“f.

jenate

6. The False Hope of Reaching Adequac

The state reasons that st oh cycles must grow smaller or ; H

stop as adequacy is finally f,;mwm@o The state points out that

from its present $1477 Ly $1910 in 1991 and $2128 thereafter,
and that the guaranteed '-yfiee’:'ldl of tler 2 will inctéas:e from its
Present 34¢ per $1C0 up.to 70¢ to 55¢ per $100 up to 914 in 1991
and 71¢ per $100 up to $1.18 thereafter. As tier 1 and tier 2

will not use tier 3, or not use it much.

| =20~




,et 1 and tier 2, *hosﬂs};g»ff‘[ﬂy

j3 w111~use it to stay ahead.' Second. the state program hases

hister;cally been behind 1n£1at1en. e As costs go up. ghese

fdistricts who rely

while _those distticts.‘fﬁnquéggggﬁéekggg:;ﬁg{i;uﬁﬁéﬂ
::incteased costs.J  L )

Pmally. and most J.mportant. the state has so. many unmet .

;educational needs and spends se little on education that ene canfff |

‘eﬁsafely predzut that those distticts with access to txet 3 will
"f ontznue te use_si: toe supplement ,the 'state 8 ‘xnadequate
. program_ - While"cate“ must be taken 1n compar;ng natianaljl
:ave:ages. it is startlmg to learn that the Texas district at
the 95th petcentile of revenue per student spends less than the
' national average pet ~student., The district at ';he 95th;
percentxle spends $4600 per student. ' The national average”lis,
54&00 per student. | |
Any perception that Senate Bill 1 flooded the school
districts with so much money that unequal enrichment from tier 3
is no longer a concern would be seriously mistaken., The taxable
property wealth of Texas is about $631 billion. The state and
school districts combined spent approximately $12 billion in
1989-90, excluding debt service. Senate Bill 1 added about
$518,000 for 1990-91, an addition of only 4%. Of this,
$65,000,000 is to make up for shortfalls in funding due to




1994-95, an add

'}515 the abili y tO fund facilities.  As facilities are needed or
}<desited, the property-tich districta merely draw on tiet 3 to
’ipay for the facxlity or service debt. . The property' poor are

];f;ett inﬁdifficu;t circumstances, Bistoxlcally there have been

districtso Rlein serves a ccmmunity of well-te-do people. Yet

One of the big advantages that property-rich districts havef“

ﬂqhstate‘aglotments for facilities or debt service. Edgewood,

777 8.W.2d at 392. Senate Bill 1 addresses this problem by
providing for modest equalization in tier 2 for debt service and'(
some . modest grant funds for facilities, The root problem,
hoﬁever; remains. Some districts have vast local wealth to
build facilities, others do not. |
One of the most persuasive-briefs in thiscase# was filed by
Klein Independent School District as amicus curiae. Klein
points out that the dispute in this case igs not a dispute

between :ich and poor people but between rlch and poor scheol

é- 22~ ‘




:;chat local tax basesfbe;
‘1{ff3gie£ of Amicus Curitﬂr
’-,;*Augwst 14, 1990.

t is a poor v, distr ict because its

f25th latgest district in the state. yet;lt ls 461st in wealth&

?Qper student._ As a result, it has net been sble to ptoperly Eundz,ﬂ5 y

educational ptsgram because sf the sttain ct buildings»e

“i;ﬁfacillties. ‘Klein urges that Senate Bill 1 be sttuck down an&‘

"hared ox local taxes eliminated.:

n-Independent School‘District,

The Progreso I. S.D., sne oﬁ the plaxntiff-xnterveno:s, also\

l}dramatxzes the ptoblem.’ Progreso, located 1n Hidalgo County, is,,?sbi
‘_ one of the state s fastest growing distr;cts, havxng 1nc:eased‘i” ‘
1_1its enrollment “v 64% 1n the last flve years. : The schoel‘

| disttict, like all others,‘is mandated by Texas law to maintaxn

‘a 22-1 pupil teacher ratxc througb ‘grade four. Thus, ‘the

district is under constant pressure to expand its facilities.
Its true tax rate for 1990-91 was 94.9¢ per $100 valuation, in
excess of the targeted equalization rate ’of '91¢"undet Senate
Bill 1. Of its total tax rate, 80% |is allseated to debt
service, almost 60¢ above th¢ state average.

With regard to facilities, the court's criticism of Senate
Bill 1 is two-fold. First, there is no plan. Instead there is
merely a study. The state’s defense to this criticism is that

it does not know what to fund until it determines what is

' “necessary.” ' Thus the second criticism of Senate Biil 1.” “The

- 23-




“;jnndes;xable. politlcally “9‘

ues, andrightlysoc t;,=,at the effic:iency ‘ef "
o it the & “_ All oan

he alternativ _s_,"”_fthe' stat:e | reaeons,; are either‘ mor-e;‘\,'

ceptable, :
""‘?t;iltutional. Thus, ' sneludas
Jt;Senate Bill e.e-., |
f_'rhe state s atgume»nt has some power.‘i Consxder f:.rst the;v

)t obvmus solution e fu‘”}lj" sta‘ ‘e‘ljf; funding. Not a szngle

S tness advocated £ull state funding." The vte‘a‘svon is not r‘eatdily |

‘):“T[fappatent, but there is a te.ason. There is a certain unintended i
genius to combined state and local funding that results from the
{insﬁer,play between equity and adequacy. Under the present syetem
: of state and local funding, as the rich districts draw on tier
3, pressure is created on the state to raise tiers 1 and 2 to
ensure "e/ome level of equ«ity, thereby raising total funding for
education. In other words, the rich districts pull the state
forward., With full scate funding, this pu.. is lost.
Most estperts fear £full state fundinq for other reasons as
well. Some fear that funding determined by state burea‘uctats

with their accountable cost studle,e will be inad'equate or come

-24~-

o't themselves' ‘ FRa

the court must;f—*




Bill 9 and“ House 3111 34,

"l_i.dation. wnne thefz[;fj)

"e5isttict wonsolidation, semee;:

‘ g; or recaptuteu;f_

1 mean eslse’ the same‘ thlng\-, Senate-f g

the UrlbeuLuna Plan.

'eounty-widef tgx hase 'consolidatien and produceﬂ szgnificant

: eéuity. The Texas Research League has developed a szmilat

plan. Tax base consolidation, however, appears to run afoul of

certain constitutional provisions related to taxation. See Tex.

Const. art. VII, § 3, and art. VIII, § l(e); Love v. City of
Dallas, 46 S.W.2d4 20 (Tex. 1931), '

| Yet another alternative is an aqualizaticn 2lan with
revenue caps. A revenue cap prevents property-rich school

districts from using tier 3 for unequal enrichment by capping

‘thQ local tex :abe. The state argues that revenue caps have the

=25-
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‘fer increased fund

‘fprivilegeni
"plaintii

i rich school e1

ermejor pu*Le for;f’

rdietricts cannot5

”spen&ing, then the etate is unde_;

increase state supplementation for poor districts, and the drive

i

' New uexico where it claims revenue emps s&opped funding grewth.

| Plaintiffs and plaintiff-intervenore are split on vthis

{ iiesue.vt Plaintiffs advecate caps. \ They diepute that the state
ihas correctly characteriaed experiences in other states. As for

:‘the sxtuatien in Texas, they argue that allewing rich districrs

te-vreaeh 'inte tier' 3 puts peor districts at a perpetual

:competitive disadvantnge..‘qﬂ Plaintiffs ‘aleo,‘chaff at the

‘injustice net’ rich districts being alleéetee_,the perennial

'iOE‘ qu,fthé parade. ~ Like the sfate} '

'rveners are concerned that f'th‘revenue caps theref

,may not be a parade. 'ﬁ Whether to cap revenue is a difficultv‘ :

iesue. ‘ | .

The last major alternative is an equalization plan of some
gort without revenue caps. The state characterizes Senate
Bill 1 as such a plan. Thus, the etate cencludes. Senate Bill 1
must be accepted as the only'reasonable alternative.

xe this: conclusion, the court has two responses. To begin
with, the‘@mmrt has more hope for the leaderehip and ability of
CAe T \fmv@rner and the 724 Legislature. Perhaps they can
devilop a, vian . of full state funding that‘ provides adequate

émllare dﬁa rmcaine an appropriate measmre of local control.

Y

no Preeeure to.

ng‘elewe,, rhe etate pointe te California and'i,f w




?h*f{éan{algﬁnﬂnzﬁn};ji f; support f}é}‘significantﬂf”

-co Perbaps‘ they can solvei the technical legalwi”
fregarding t&ﬁ- base ‘consolidation org‘ secure ‘a’

‘constitutional amendment ;to' allow tax base consolidation.

‘vPerhaps they can develop an altogethet new plan.f It is not yet”f,
! o time to say we can do no bettet for the children of Texas,fv e ‘
| Beyond that, if an equalization plan‘ without caps is the

g :”"only solution, Senate Bill 1 is not an acceptable version. A

uch more equitable plan can. be developed Fox.;example, the
“J_Equity Center propoees a ”floating cork“ plan~ thatr provides
substantmlly equal access. ~Such a plan would 1) equalize to

}ﬁeome point auch as the 95th percentile of wealth for 95% of the

tudents,v 2) do so within a reasonable number of yeare,',S)

,;nciude_ngalla"state r;and( localif;revenue, .‘?“d 4) require

xium-to-bien lum adjustments b;sed upon where collective‘

‘{fﬁlocal decisions have placed the 95th percentile of wealth éuring,
';the preceding biennium. | " | |

The state' arque , that ‘'such an equalization plan*,eives

_school districts "a draw on the treaeury." To the extent that

the state means that under such a plan the state's share is

‘determined by what the collective decisions of 1056 school

boards show is needed to fund education, the state is correct.

Any equalization plan that ensures equity does just exactly

that., In simple terms: the rich spend local tax dollars from
their property-rich tax base; the state sends the poor the same

‘amount from state taxea. Thus, the éraw on the treasury. The

.monly reason that Senate Bill 1 is not a draw on the treasury is

!




";ﬁexposes, gaemw;

'1jto{subsxd12e these

vjfe‘xtraviagafnc“e by—” ",t

¢ rieh districts. .

'eeftaxes what could be

'fﬁ{wete substantially . equ

:ééf nancial inefﬁxcien i€

~“*that zs 1ts choxceu

:‘gfihe‘; crltical f poxnt ‘to;f understand ‘e that | true'.'

| equalization plan 'es not create fgy‘;nefflqlencxes, 1t merely

»ﬁgeﬁ,the' result of~'1056,

; Ydistr;c¢§;fw;“ student sxze and property:

Farczng the peor

s i.s ‘not a chmce avallable to |

’the Legislatute. ; |
Likew;se, a true equalxzation plan doces not create the need

for educational revemue,.it merely allows all 1056 districts the
opportunity to tax to meet their needs, rather than just the
property-rich distriéte@ ~ Providing for the rich and rot ‘the

poor is also not a choice svailiabie to the Legislature.
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VI Ex\ usions

. At this junctu‘re the c.;urt return. to where it began. ,.the .
\'exclusion °’ﬁ~,” s-t:undents from an equalizatio»n -plan. No
Hequalization plan _can: equalize to- t’,he.‘ lom:h percentile ofﬂ“‘
‘revenue for 100% c‘ the students.vvl Such a plan would cost tne'
extraordinary sum .0 ;$17’9-9» : _-bil_lioni, vev‘rﬁ year. ', Every -
egualization plan that ‘ha-s "been“; 'cons'idered exclude[s some
students.‘ Plaintiffs and the state‘are in bitter disagreement.

tabout whether any students can be excluded under the Supreme

Court s test, and, if so, how many.‘

' Plaint ffs argue that each district ‘must have substantially
equal access as compared to gv__e_r_x other district. ‘P‘laintiff‘s
.inte-rpretthe "word "substanﬂtia}lly" a:n,dj. "'similar"‘ to mean '"not

exact but on the same order of magnitude." Their view of the

test envisages district consolidation or tax base sharing with

slight variations in access | ner:essit'at.jedj by the inability to

precisely divide property wealth between districts or tax bases,

or an equalization plan that equalizes' to something like the.

$3th percentile of revenue for 99% of the students.
The state argues that all that is required is substantially

equal opportunity, and that the Legislature is free to draw

}reason’azble" l.i,n{e,_sj to. define what s substantially equal

opportunity. The state _interprets "substantially" and "similar"
to mean something l‘i’l‘;‘é_"'equal‘ ‘access up to the point that the
revenue a;vatillable to one district but -'t’u'x'a,v_-v‘fsila?t‘s*le;i to another

district makes little or no real difference in e'duca‘tion}a,l,

, opportunity.f' 'l'his view of the , test would allow : for an




: S e

1[pf:centxle fet 99% of the students.

‘is expensxve. Even an equalxzation

 tequa11zation plan withont caps at something less than the 9j“h[ffL

P As the court has already note@ ‘any real equalization plan»

)lan that equalxzes at the

‘97th percentile for 97& of the studentsfweuld cost $3.8 billion

- a yeqx over the state’ 's cost 1n 1989 af ss 3 billion,' an
incteaée of 71%. A plan that equalizea to the 95th percentile}
‘[for :55% ;9£ ‘the - students would cost $2 8 blllion more. ‘an
1 } 1§¢135s§w of 53%, Of gou:se1~.bheu cost of equalizag;on’ van be

‘ vébnt:oiied' with }céps, but }capsi'féise thé',pblicy concerns

discussed earlier. In the long run; all’ distt;ctsr'mighE  be
better¢,off with 1ess‘,equalization without éa@s ﬁban more
equalization'with,caps. |

‘Once thie court allows for doing less than equalizing to the

‘_ioothrpercentiie of wealth for 100% of the students, where does

-the court ‘&tawllthe line? What level of fiscal neutrality is

requlred? Thls coutt does not take the holy writ approach of

plaintxffs to the test of fiscal neutrality. The goal of the

_constitutxen is not Ffiscal neuf:ality, but efficiency. Fiscal

‘-peutralxty is merely a test for efficiency.  Moreover, the goal

is not efficiency for the sake of efficiency, but because

efficxency produces the general diffusion of knowledge essential -

1fto the presetvatxon of our liberties and *Jghts."

Putt;ng the test of fiscal neutrality in its proper place,'

Sffbne eomcludesnthat‘it~xs not to be appliedfrigidly. The Supreme<

«CQurt itself used more general terms when it said' ‘ "Children :

in richﬂ;‘




:f" qual opportunxty is.,J1

. "suitable provision fort”ghe sn@poxt ‘and 5maxntén§ncé of an
';léffigiént>“systemr of public' frée' schools" is presumed
;“cénstitutionall“,‘ An equalization plan at less than the 99th

‘i_lpgrcentile for 99§gj of tth students ‘is_ noﬁ inhetently

. inefficient. As long as the line drawn provides substantlally

;‘véqhél opportunity,- such a plan .remaxns an option for the

f Lé9lslatute tO'consxdgr,; The,cour: hastgns to say that it does

f{wéakeninq‘the test of'equity. The court is only sayxng that the

"9lLegislatute can draw :easenable lines.

fViI;fﬁChgn e in Method of Calculating Rverage Daily Attendance

{g@ T Senate Bill 1 ]chéﬁQGs ‘the method of calculating average

fﬁdaily attendance. Before Senate Bill 1, ADA was calculated by

aklng the average daily attendance for the best four of eight
'weeks lﬂfth3~falL or spring. Under Senate Bill 1, ADA will be

| calculated by taking the avetage dally attendance for the full

K =31~

w_ﬁly equal oppoxtunzty tef",
Edgew ;-g;;.,._. 777 S.W.28 at

"ot requlred. Subs;antlallyﬁ-‘"'

~ The difficult questi@n is whethet a partlcular equalization%}f
| .plan provides substantially equal oppoztunlty.u.gt least in the7;
“:lﬁlrst instance, : that question must be”‘ anéweted \ byl"the;

| nglslature. , A legdslatlve determinatxon as to what 'ls-vg_”

f% ' not want to be misunderstood. The court is not abandoning or

i
‘ B J,:"year. T TR ‘




Plaxntiffs cemplain that this chang«e wxll tesult in redluced Th

:‘,:_ éiﬁgJ: fdtz property-poor school distrlcts because these-
Jv.{ﬁ;.f:‘:distncts have a mate difficult time in malntainmg attendance..]' L
V:Plalntlffs also chatge that the change was motivated by a desxre'
to reduce cost. Plaintiffs reason that full year ADA will be  ‘
;lower than best fout-of~e19ht weeks. ADA theteby fesulting in
'°ifewer state dollars going to the school districts. Plaintiffs_ -
”assert that the chanqe wxll result in a $90 milllon savings to
l@he - state wzth‘i the loss belng- borne - prxmarzly by the

property-poor districts.

The state responds that the change was motivated by a
desire to eliminate abuses in some districts of ADA. The state
asserts that some districts would offer special incentives to
attract children to school during th‘e; designated
best—f‘our-of-eight weeks. Having raised their ADA? to maximize
state funding, the state says these districts would then "push

out" students to reduce true ADA to a manageable level. The

state denied that the motive for the change was to reduce cost.

Data on full-year ADA was last available for the 1984-85
school year. While the data is six years old, which'makes the

court hesitant to ',draw conclusions from it, the data does

- suggest that any loss in state funds due to the use of full-year

ADA will be more. or less evenly distributed across the wealth

groups. With the exception of Houston I.S8.D., the data shows a
: .slmilar loss in each we.alvt'h group. Every group's ADA goes down,

and roughly the "sa:i\‘e_':i‘ percentage. If full-year ADA for 1990-91
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: court assumes that tbe change
‘ _'"""f:‘*"i:de‘sigrned‘ to »encour\ra,ge
-‘”,throughout the year. =

e ';‘g",u_pt‘ope;cy-poor districts. -

.,"'concexning fiscal neuttality. » State funds are'l

‘opportunlty to atypical or disadv-antaged stud'ents.":"

districts to

:*,."Qestab‘nsh that the chanqe wi,;

'rhis drebate about ADA ivlluﬁst-tates‘ an

\'ﬁ.’.‘also allocates different amounts pet student based upon the‘:naif}f;'

| ‘;"weight" of the students for that district. _The Supteme Court'

_"i\;}has tecognized that the state may take 1nto account “differen»ces |

s s in cost associated with provxding equalized educational

777 S.W.24 at 398. What the weight per student should be is af‘
k ‘d'ifficulvt legislative judgment. ‘Formulas i to’ take these
differe‘nces into account are imptecise at best. 'I'hey are also

;.subjs\ct to constant study and adjustment. as well as c:iticism. BRI

. In an. inequitable funding system, property-poor distucts'_

7 will be quick to bring their complaints about the formulas to"v;‘A":

coutt. - In an equitable funding system, distticts need ‘not’ be so,

g Ed_-ewood, c




o

"«ADA would be a tolerable policy choice in an equitable system.ax"
‘Rather than tinker with AEA,? which mxght only invite otherffs

aattacks on fundinq fotmulasr_this court continues thf*

fundamental change to produce,eqnity.l_ 

. VIII. Priority Funding

Plaintiffs also complain that the Legislaturé‘ has ﬁotl

established a system of priority funding for education. - This

complaint is based on the followxng language from the Suptemeillx“ .

Court's opinion in Edgewood:

In setting appropriations, the legislature must
establish priorities according to constitutional
mandate; equalizing educational opportunity
cannot be relegated to an "if funds are left
- over" basis. . We recognize that there are and
always will be‘ strong public interests competing
for available state funds. However, the
legislature's responsibility to. support public
education is different because it is
~ constitutionally imposed.

gdgewood} 777 S.W.2d at 397-98. Pointing to this language,
,plaintiffswargué'that_the Supreme Court held that funding public

_education is mandatory and must be a priority. They then go a

step ‘fuzther and atQUg that the Legislature must expteSSIy

-provide for this:;p;iority‘tin“;tho law. = To compleggo gngig ”
‘”a:gument.> they say " that any systém .Lbf_ 'Pfgfaﬁiohfl i?Iffii‘i f

.:;unconseitutienal e _ - s R e __ . -
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'ftxal system, marginal effects can be tolerated because theyv:
an. be cushxoned by 1oca1 funds.‘ For example. Df-;Hooker, an‘”"‘

pert called by plaintlff intervenots, admitted that full-year f_“mV‘




= on general tevenue."

'clearance " Fund, but maxntalned priﬁ

Program came behrndvhxghways.»'iv“vw

supp@rt ‘of thei:vg

g 1;aw that "plac'ed‘mos.., revenue mto a E, _nd callled the Omn.musf

‘ls ;were passed that colleetivelyﬁr'~

Aume known as the Gilmet-Ax,xn Bills. Of these, Senate Bxllh

t ‘ This |

the newly cteated Foundatxon School Ptogram.

Y was second only to Fatm-to~Market Roads..

Atter the Gllmer-Akxn Bxlls.:rathet ‘than approprlate a ‘sum

certaln :fbrkjth vFoundatmon‘ School Program, the Leqxslature‘fn
': approprlared an’ ”est1mated ‘to be” amount, but prov1ded that any:f
sums necessaty over the "estimated to be" sum would be pazd from f,,f

B the Omnxbus Tax Clea:ance Fund,w or 1f J..ti_._;w.ere“;.‘exhaus}ted, fr-omf' -

R

the General Revenue. Plaxv“‘ - proved~ two examplesy one in ”

1976 and one 1n 1981, when funds were drawn from General Revenue‘

*fﬁto> cover a shortfallk overivtheiz"estxmated 'vbe“~ amount~'

approprlated. Both sxdes(_ %eetizethis procedure as a'"dtaw )

n 1981, ,th Leclslature aboIiShed§~ the"_ anibUSt ‘Taxn_

General Revenue Fund. As a prxo




I R ..

’sesoai? Prooram.»“ Instead, the Leqzslature ap re

 certa1n. | bw o ‘d : -h , | : w > s :
| ~The Supreme Court has forcefully declated (i)' that the7f;
' iLeqzslature - must. establlsh; funding priorities' accordxng 7

constltutlonal mandate, ‘(2)' that providxng for a,A'effxclentf,,gf*

,system of public scnools is constxtutxonally mandated, ang (3Y;fff7
'that public schools therefore _enjoy a special Clalﬂl on public'lth”
hfhresources. | ‘

The Supreme Court did not say that the Leglslature had to'

"t_conSLder the appropriatzon for publlc schools first; cons;der' g

the approprlatlon for publlc schools wlthout regard to- publlck
hrevenues or other public needs, or establifh a formal mechanlsm
: for prlorlty allocatlon. T:VThe‘ Supreme Court also dld not .
fprohlblt flscally neutral proration. None‘of'these issues was

argued;befope'thls court or the supreme Court. Fairly read, the -

: Supreme court‘s lanqane is a'precatory call by the‘Court~to thei‘eff;'}

TLegxslature to shoulder its constltutional responslbllxty.

h“ Whlle ‘the Legzslature must establzsh ands maxntalnt an
L‘eff1C1ent system» of publlc education, our 'COnstltutionv imposes"ﬁ
d:none ‘ofv,3the' special aoproprxatlon l prOcedures urged ffby‘

-'fplamtxffs. No express provls:.on of the constltutlon requlres""

”such procedures. The ° brlef thl!tY'élght year hlstory c1ted by;77~'m’g

-‘fplaintlffs between 1949 and 1987 does not establlsh that the;ﬂg

jleonStig ‘ on} of 1876 requlresg such '.rocedures.3':fNor does the»”
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a Leglslature. ’ To take a grand example.- under "article':V; :the,x
fLegxslature must fund the judicial department. Does public
,educatlon come before or after an entire branch of government?

rhtTo take an ordinary- example, under article 11, - § SOa; ‘the o t@

"Legislature must establish a State Medical Educatxon Fund with |

/‘vadequate approprlatlons. Does public education come before or

,questlons ot, prxority must | bef decxded ‘pursuant  to the
[legislatxve processfof appropriation in- accordance wzth article

VIII, s 6,
v,'Ixﬁ Rellef Granted

declare that the ~ Texas  School Financing System remaxns '
“jﬁnconstitutional.‘ The court has given the -Legislature an

,jaddltxonal year beyond the three years it has alreaoy been gzven

."to meet its. constltutxonal responsxoilltxes. ‘ Plalntlffs may

that the l”gisla'

ure ‘of'jthek constitution VSuggeetl;suche;pggceﬁpggg;:afgé},
“eﬁ.. Quite the oppoeite. | o | | P |

”Q mhe constxtution places7“many funding -éutiee j70nt'f@hejn"ﬁ

after the State Medical Education Fund? ‘These and_nmny other

In its judgment the court‘ has done - nothing more than

w'310wly. The courtf however,.1s convinced that it is acting w;th»"

“‘approprxate forcefulness and movrng with. appropriate speed.

Just as *he Judzcva'y is quzck to remind the legislative

fvand executive departments that the Judlc;ary.pis a separate,

gequal branch of government, so too muatlthe 5udiciary rememberN

ana executxve departments are each separatei '

| :i_é37-
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.. enormous.

‘”igtime to consider ju,p

r-”executive departments. 5FE'V

In the area . of public school finance.,the'court owes the'f*'

fLegislature special deference becauseffth Legislature hasfglfm

:ﬁﬁspecial constitutional responsibilities. 1t is the'“duty of theavrfaaﬁ

iﬁLegislature" to establish and make suitable provzsion for ‘an

‘jeffic;ent system of education, not the duty of the courts.“hSee

?Tex. Const. art, VII, § 1. As the Supreme Court acknowledged,

"therbegislature has ”primary responsibility to decide how best

?to .achieve"an efficient system“v of public school finance.
' gdgewocd,‘777»s'w 2d at 399. Through the pover to. propose and
wf;to veto, the Governor ‘has a measure of responsibility as well.

},See Tez. Const. art. v, § 14,

The Supreme Court described _the task of establishing and;

ffmaintaining an efficient system of public school finance as

Ed,ewood, 777 s W 2d at 359. Given the size of the

'_u(?task, 3udicia1 patience with the efforts of its sister branches'
” 3of government is required., Moreover, for all its flaws, Senate

x7iBill cicfwas a good faith effort by many to - meet‘ thgit

~T§fconstitutional respOnsibilities. . Given that effort,"it'ismnotf;

_ial remedies.

Of course. the court is also loath to act because its

,j;foptions are 80 unattractive. Cutting off all funds to force

u,paction throws the process of education ingg ﬁh?Os Vo




- G uh aOn E U S O O @ SN

’*;:g;g{ not designed'
“M~,appropriate monejrp

-fgefgective when Himplemented - than

5v;rwnd6obted1y, judi i fl?ﬁf

v;fllegislative action.

VN, f special advantages have' bought. i Once

refuse to act.

| A Judicially imposed remedy has its own problems.vféoﬁrtsﬁ

]if@f leqislate ;lor‘. administer;f‘

icialjrimedy wou

legislative}

C Havxng stated the case for  continued deference to the

| Vlegislative and executive departments, 'the"court wants to’ say

’loudly and clearly that it can. not and will not forebear drastic

action after September 1, 1991. “As the Supreme Court said in

; October 1989~4 "A remedy is long overdue.‘ The legislatute must

ftake 1mmediate action." Bdgewood, 777 S. w 2d at 399

Senate Bill ~l provides too little equity to Justify' much

delayu " Thef problems of our poor school | districts remain as{"5i°‘
ddisturbing today as when this case began.

Moreover,* delay is particularly ‘intolerable because the

court has made no provrsxon for remediation. 'The cogrt,has only'

‘ordered that equity be provxded prospectively. .Knyffeqﬁitable
"system that is- established yill be built on. top of a system that

. has ‘been 1nequitable for decades. The court has not ordered '

‘that the ptoperty-rich schools be stripped of what their decades

- B LTk s

e v e e - RREpe RS

jaodvgcannot?

"*h’refore be lessﬁh.

solution.;i |

i "*~:isg¢1££g“ less desirable 8 thagfe

e Uity in 7Wthef
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'.ﬂ' .!l. 'II' ‘.lll '.IB ‘lll. 'Bl' .l'. .ll’ 'Il' .l.' '... l!l' ll"

staged 1mplementation aftet September. l, 1991, is proba ",7

‘rule.

 that an effzcxent system goes into opera¢,on ‘dni'Sep

1991, Given the comp”exity of creating an efficient system)i7

‘necessity.._-céhe‘ time over which implementation:;i Po be~‘
accomplished,»however, must be reasonable. ‘ Any plan must also~

be suffic1ently detailed so that its likely effic1ency can .bQ?f"f

assessed °“ September 1, 1991." A vague or incomplete plan is nofs”: U

plan.

If :he‘ Legislature continues to  abdicate its
responsibility, or if the Governor impedes leQislative action,'

. then upon appropriate motion and proof the court will act.,

Pursuant to its constitutional authority, and in discharge of

its own constitutional responsibilities, the court has

interpreted and applied the constitution. ~Marbury v. Medison, 5

U.S. 137 (1803). Having done so, the court must and will make

1ts Judgment effective.

X. Attorneys Fees ;"

Plaintiffs seek recovery from defendants in their off1c131

caﬁaCLtleS- the;3.reasonable 7fand' necessary attorneysw”'feeﬁi

plaintiffs incurred in proSecuting this case, Under thf'

American Rule, a successful plaintiff pays his own attorney«

fees unless his case comes within one of the exceptions to th‘*é”’

;;Al;esxa Pipeline Service V. Wilderness 50ciety, 4

\v;AOQ ,




L TexX. Civ. Prac. & Rem._Codeo

 ref'd n.r‘e:); 'Butz' v;;fzccnomcu,

TQ?Plazntxffs 2 and Plaintiff- lntervenOts' aequest

Houston [lst Dist. ] 1988,

';Vﬁapp.ﬁ'j: Austin 1986), tevzd v

§ 37, oos.v;f'

Defendants, however, plead that their official xmmunxty and;é‘u

the state's soverelgn immwnity

‘~fDec1atatory Judgments Act.‘r‘ Befendants' assertion of officia1f~,n“

*himmunity has no application to this case because defendants have,7”

',?notf beenu sued in - their 1ndividua1 capacxties. f See Baket

story, 621 S.W.2d 639, 643 (Tex.' App.--San Antonio 1981, w;i;_; |

438 U S.' 47ﬂ 98 S.Ct, 2894&f

'55‘(L978). ~ plaintiffs do not useekyla judgment against defendants

V;_personally.,,'

What plalnt1ffs seek is a judgment against defendants in '

”gfiythelt offxcxal capacxtxes, meanxng a. Judgment to be pald by the
:Y'”state. - To ‘this, defendants have ptoperly plead the state s

;sBVereign lmmunlty.r thS; Answez f State”'lefendants ts‘if,'

,hf:Relief. L B IV-VI. flled June 29, 1990.

The Unxfo:m Declaratory Judgments Act xtself does not walve

"scvereign 1mmun1ty. u, TDHS ‘v.: Methodxst Retlrement Servxces,

 Inc., 763 S. W.2d 613, 614 (Tex. App. == A-ust-m 1989, no wm).._[

»jCity of Houston v.u Lee; 762 S w 2d 180,v_18&7ﬁ(Tex4, App. éé*

ntanted, 33 Tex;'Sup;‘Ct. J. 615

wrxt

© (June 30, 1990)); IEC v. camarena' 710 S.W.24 665, 671 (Tex.

MQQB) For a cougff

st'an award underﬁthe Uniform»;h:

for Addxtlonalf i
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pe  of his employment when the act or omxssxon is a*>

§a1§I demnzty Act. Semate Bill\?Oprrovided that thefstate:'”

1 damages aéjudg\




799, ch. 3@9. Sema;e_sill 704 did not create a cagSe of action

againet the,officet; :ether, it metely ;wevidedvthat the}sﬁate

would - pay cetﬁain damaqes adjudqed .against_»certein s;ate
officere in certain circumstances. ,mheteforeg‘while,it did not
use the term indehnity, it did creete a cause ofvection aqainst
the state if a judgment against an officer was obtained that

came within the terms of the act.

In 1977, the state amended article 6252-26 to provide that

the state "is liable.for and should pay" certain damages against
certain officers in certain cireumstanees.' After this
amendment, article 6252-26 still did not create a cause of
action against the officer; it still merely provided that the
state would pay certain damages adjudged against the officer.
Again, a caus® of action against the state was created upon
obtaining a judgment against an officer within the terms of the
act. Acts 1977, 65th Leg., p. 730, ch. 273. 1In 1981, further
amendments not relevant to the question under discussion were
passed. Acts 1981, 67th Leg., p. 2274, ch. 553.

Then in 1985, article 6252-26 was repealed, and in a
nonsubstantive revision 'its provisions were cocdified into
chapter 104 of the Texas Civil Practices and Remedies Code,
Acts 1985, 69th Leg., ch. 959, p. 3242, p. 3308-09}‘p. 3322.

Based upon chaptez 104 as it was in 1985, in an unanimous

opinion by Chief Justicé Hill, in TSEU v. TDMHMR, 746 S.W.2d

203, 207‘(Tex. 1987), the Supreme Court held that cnaptet 104

waived the state's: 1mmun1ty to attorneys fees adjudqed agaxnst a

w'&efendang state officet in hls offxcxal capaczty if the judgment

-43-




v‘,'is based upon a cause of action that comes thhzn its terms.

;*ffTSEU v. TDMHMR was followed by the Court in’ Cama:ena v. TEC, 754

“ ¥ysfw.2d 149;;151'(@Q¥~ 1988), though again tne Supreme Court was
 5 interpteting chapﬁer 104 as it was in Ehe 1985 verslon..
Edgewood falls squarely thhln the 1985 versxon of § 104. 002(2)
of chapter 104 as xnterpreted by ‘the Supteme Couxu in TSEU and

Camarena.

Defendants, however, atqué that~1egis;atiVe.amendments were

passed to overturn TSEU ahd',gamareﬂaw  Specifically, in 1987,

 the ngislaturg-énacted thevfolIOWing;amendment of § 104.001:

."In a cause of action based on conduct described
" in Section 104.002, the state shall indemnify the

%pllowznq persons [:s +iabte] for . . . attorney's
ees . LI ® :

‘Acts 1987, 70th Leg., 1st called Sess., ch. 2, § 3.08, p.

. 49-50. Defendants.argue that this change in language from "is

liable" to “shall ‘indemnify" means that the state has reclaimed

the immunity that_TSEg.and'Caﬁa;ena hold was waived.

The distinction between “shall indemnify" and "is liable"

is subtle but perhaps significant. The state argues that

ﬂchapterv104 créates'no causes of action against a state officer,

but merely indemnifies him for personal liability to which he is
subjected under some other laﬁ such as state tort or federal

civil rights law.  Bzcause defendants in this case have no

- personal liability, indeed have not even been sued in their
individual capacities, the state argues that attorneys fees,_

Lganhot”be’gssessed,against,tbemipetsonally»and,tnuswhnere“1s,no

iﬂdemnifica;ion~ow§d_dp@gr~chapter‘104.v

-44-=




The Austin Court of Appeals adopted the c_sta»te;"‘;si position in

TDHS v. Methodist Retirement Services, Inc., 763 S.W.2d 613,

‘61¢?L5 (mex; App; --vAustin 1989,‘ﬁé:wtit);"TWhilé this court
has doubts about the merits of ths state's 'atgument. it would
have to follow the Austin Court of Appeals' decision in TDHS,

were the 1987 amendments and thus rgas agplicablé'to this case,

‘but they are not.

The 1987 amendments were enacted by Senate Bill 5. Senate
Bill 5 is divided into four articles. The amendments to Chaptét
104 are found in article 3. The effective date provisions are

found in article 4.

Article 4, § 4.05, of Senate Bill S5, provides in pertinent
part:

Section 4.0S. EFFECTIVE DATE. (a) Sections
2,01 through 2.12 and Article 3 of this Act apply
only to suits filed on or after the effective

- date of this Act.

; (b) If all or any part of a suit is filed
before the effective date of this Act, the entire
suit shall be governed with respect to the
subject matter of Sections 2.01 through 2.12 and
Article 3 of this Act by the applicable law in
effect before that date, and that 1law is
continued in effect only for this purpose,
including any new trial or retrial of any such
suit following appeal of the trial court's
judgment.

Thus, under the terms of Senate Bill 5, article 3, which amends
Chapter 104, applies only to cases filed after the effective
date of Senate Bill 5. The effective date of Senate Bill 5 was

September 2, 1987. All cases filed before that date continue to

bq}gcég;ned_hy'tng_te;ms,of“chapter 104'be€q:e its amendment in

-45-
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f19€7, ih other'words. chapter 104 as . interpreted by the Supreme

"'CYCQurt in TSEU and Camarena.'

‘Ed_ewoed,was filed in 1984q"'while the motions new before

'vthe court were filed in 1990, the law applxcable to this case is
nevertheless chapter 104 as it was in . 1985. - The Legxslature
‘_could not have made 1ts‘1htention ciearer when'it proyided.that
the ‘"entire" case would‘ be goverhed by chapter 164 ‘before“
}amendmehtr "{f all ror.gehy';partﬁ e6£r'ther case was filed before

 September 2, 1987. 'Ihme;-the court must apply'iSEU and Camarena

-~ rather than TDHS.

To summarize: 1) the Uniform\ Declaratory Judgments 'Act;'
s 37.009, authorizes an award of attorneys fees agalnst a state
offxver in his official capacxty but for sovereign immunity; 2)
at least the 1985 version of chapter 104 waives the state's
'sovereign~immunityragainst an award of attorneys fees up to the
'limits of the chapter for a ease within the terms of the
chapter; and 3) the two statutes in combination therefore
“authorize an award of attorneys fees against defendants in their
official capacities in this case. |

In determinihq‘ the amount of attorneys fees one must
' remember that even the 1985 version of chapter 104 does not
create a cause oﬁ action for attorneys fees, it merely waives
the state's immunity .if there is a cause of action for attorneys
fees. The cause of action for attorneys fees is created by the
Wniform Declaratory. Judgments Act. - Ahy recovery is therefore
~limited to what is provided by the Unrfarm Declaratory Judgments
Act, § 37.009, which provides. >"In any proceeding under this

46~




“elchapter. the court may award reasonable and necessary attorney sf[rf””

ﬁfffees as are equitable and just.“

quity and juutice demand aa award ef fees. Pla;ntxffs are

prosecut;ng an actxon to secure ‘an important constitutional

right. They are duinq so in a responsible fashion. They haves

been forced to de so by tne recalcitrance of the state.

The Uniform Declaratory Judgments Act, however, 'puts taoo

“important limits‘ an ’what plaintiffs o~an recover. First,

recovery of fees “is euthorized only for ‘“proceedings under"

_chapter 37 - All plaintiffs can recover are fees incurred in

seekxng a declaratxon pursuant to s 37.003 that Senate Bill 1 is
uncenst;tutional and seek;ng supplemental relief pursuant to
5‘37;011. Plaintiffs are not entitled to recover their fees for
work before the Legislature, “though it was reasonable and
necessary. Plaintiffs are not entitled to recover their fees

for work before the cmurt”}in, resisting relief sougnt by the

state before the passage ef Senate Bill 1, though it too was

reasonable and necessary.

Second, plaintiffs are‘only entitled to recover "necessary"

fees. Plaintiffs ihave been the model of responsible iitigants,

Nevertheless, because of the duplication 'ofb,effort between

plaintiffs and plaintiffwintervenors and between seven lawyers,
at least five of ‘uhom are senior counsel, there has been
significant duplication of hours by attorneys. The state has

been ably' represented throughout by one ‘assistant attorney

general. - Counsel-'f,r defendant- 1ntervenors took fa mindr,:

prlmarzly monxtorlng role.'; Based upon the evloence, the ccurt “;J}
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Cél?@?@giéﬂi@igfé§S §é;‘?igkﬁ£i§f§ :

fMALDEP
‘ Kauffman (252 50 x $l75)
... Sanchez (160 50°x $35) g
-Expenses i o
v ExXperts
:META

»:Rlce (BG 3 x $175)

Roos (44.5 x $175)

| QExpenses

S Post-Trlal Estimate

(150 x $175)

. Total Claimea‘

- *25% Reduction in Timeb,
B (893, 152 50 x .25rf7-’»

meﬁalkawafﬁgd. w“»"~

$73,491.51

$$23,288.13

-~ $44,187.50*

5,617.50
~3,120.00
.20,566 84

$15,277.50*
Y ) 787 50% .

$124,485.35

 $101,196.87




.ﬁﬁ?f¢§lgu1§§;eh.d§ Fees for Plaintiff-Intervenors

Gray (292.5 x $175) = $51,187.50%
. Richards (175.5 x $175) = $30,712.50%
Moore (10.1 x $150) = 1,515.00*
Bishop (1.5 x $175) = 225,00*
Expenses ‘ = __5,466.34
. 89,100.34
Post-Trial Estimate |
(200 x $175) = $35,000.00*
Total Claimed = $124,106.34
*25$.Rgdu¢tibh in Time . e
 ($118,640 x .25) . .= $29,600.00
Total Awarded = $9¢,446.34

The court finds éhe reasonable and necessary fee for
defense of any appeal to be $50,000 for plaintiffs and $50,000
for plaintiff-intervenors., Because _Qf the uncertainty of

whether this case will be reviewed by mandamus or appeal or

- initially in the’ccurt of appeals or Supreme Court, the court's

judgment is Etémed as §$50,000 for plaintiffs and $50,000 for
plaintiffiihtervenors for services on appeal. These awards
tepteseﬁt reascnable fees whatevet'the‘specific path of review.

| Of'couxsg, undér chapter 104 the state is liable only up to
the limits of its waiver. ﬁnder the waiver, the state is liable
up to $100,000 to a single person and $300,000 for a single
occurrence. With as many plaintiffs and plaintiff-intervenors
as there are who are liable to counsel for payment of fees, no
one plaintiff or plaintiff-intervenor stands to recover more.

cpan'sido,oqof andfwithdthe.total recovery awarded by the cputt'
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ﬁbeing less than 5300 000. the judgment therefore comes Within\"“
i  both{limits. ST

"ba"i:".

vPlatntiffé and plaintiff-intervenors did,cbllect in excess §
‘of the limits under the original judgment. That earlier award,

“however, was made befoxé:thq'state-asaerted its immunity. See

Order of January 19, 1990; Davis v. City of San Antonlo, 752
'S.W.2d 518 (Tex;‘]LQBB). Sums«‘gwarded under a prior judgment
“before the staté asgerted its immunity are logically not counted

5tbward'the limit»under a second judgment after the state asserts

its immunity.' Thus, this judgment comes within the 1limits of
chapter 104.

‘ The court finds it would not be equitable or just to allow
plaintiffs or plaintiff-intervenors to recover fees from
dgfendant~intervenors. Defendant-intervenors have not increased
the cost of litigation to plaintiffs much if any beyond what
they would have incurred aéainst just the state. Moreover, the
perspective and expertise of defendant;intérvenOts has been

helpful to the court, The court would not want them to abandon

this litigation for fear of exposure to lxabxlity Eo: attotneys -

fees. See Edgewood I.S. D. v. Kitby, ,77 s w Zd at 398 99.

XI. Court Costs

Pursuant to Téxas Rules of Civil Prqcedu:e 131, plaintiffs
and plaintiff-inte:vencts are entitled to iecdver allH‘COUtf
cogts from défendants in their official cépacities. Thus, COutt

costs are to be paid by the state. 50verezgn lmmunlty is no

iaheMQ;’Hew.lgn, 156 S W. 911, 913 (Tex. Civ. App,f--MSan

Antonio 1913. no writ).
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Putsuant to Tex. aev.» civ. s:at.a'Ann; art, 5069 -1, 05(2), T
if“iplaxntlffs and plaintlff-lntervenors ‘are ‘entitled to recover”,,"“\

' post-Judgment interest on their awatds of attorneys fees and

court costs from. defendants in their official capacxtxes.s'rhus,

intetest is to be paid by the state. - Sovereign ;mmunxty is no

bar. Franklin Bros. v. Standard Mfg. Co., 78 S.W.2d 294, writ

‘dismissed. 112 s.w.2d 1035 (Tex. 1938). See also ?QQQQQﬁ:VF

‘Poston, 572 S.W.2d 800, 803-04 (Tex. Civ. App. -- Houston [ldth

Dist.] 1978, no writ).

XIII. Finality
The court's judgment is final end reviewable. See State of‘e

Wgshxngton v, williams, 584 S.W.2d 260, 261~ 62 (Tex. 1979)

- XIV. ConclusiOn

Our need‘ for education is too great and our wealth too

- fmpdest for inequitable funding of our schools to be tolerated.
Our = founders wisely required our Legislature to equitably
distribute our resources for a general diffusion of knowledge to

‘ensure our ,Libetties, and ‘rights.'_e That task awaits the 72d

Legislature.

SIGNED this 7""%~ day of September, 1990.

8cott McCown
Judge Presiding
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Defendants,
'”_ANDREWS I.s. Dy ET AL.

‘ Defendant- Intervenors,;J“
',‘and '

ARLINGTON 1. S. ou, ET AL._

uﬁwuméhmumuiwnmuh‘,_" i

Defendant«lntervenors.

These addlt'onal flndlngs supplement the flnd_ngsmln’

eof September 24, 1990, andxare made 1n;
‘slof Fact and Conclusxons of

The stat°

‘tate s exhlblt J 1

s the court




'tanalyéie”

k’he:term'“statlstlcally 51gn1f1cant" has no meanrng.

) Dr. ':B‘vex:ne teStl

o "statistically 's“igga. :

'5fjrecommendattons to the Legislature. . The state polnts to

QlEducatlon Code, § 16 256(b), which prov1des ‘that before each

’much money to: place ln the Foundatlon School Fund for the

pcomlng blennlum.‘ The state asserts that "the amount of

.'oney S so reserved swrantpf otherw1se available for

'~~appropr1atlon byﬁthe Leglslaturffﬁl

ThlS assertlon is 51mp1y

-3 1t is true that the- Foundatlon School Budget

‘Commlttee does have the authorlty to order the Comptroller

“ﬂf‘OE plaue‘ money fén the Foundatlon School Fund»‘for~ the

T

Aupcomlng blennlum, whether the money is- 1n fact approprlated

~t;o; that fund is dec1ded by the Leglalature through the

_“v1des that the general approprlatlons bill prepared by

dget Commltteetv How m

lhas,“nO%ﬁ

i éiﬁbyi#i@éde“no such f_ndlng. The court found o

Senate Bill ;},‘ ;__,

gless%termr undefined

313;hx The state'asks the court to amend 1ts finding thati

fthe jFoundatlon School Budget Commlttee merely makes«

l ~t._fiv‘reqular SESS'J.OH the C-ommrttee- shall *ell ‘the. Comptroller how

'regular approprlat'on process. Government Code,§ 322 008(b)

glslatlve Budget Board shall lnclude "for purposes of“




‘.S’

”“ﬁo 51m11ar revenu es per pup11 at similar revenues 981;99941'

The state asks thf'

ements to an- admlnlstratlve agency,. the Ecundatxon "School

Budget Commlttee. The state wants the Committee recognized

?ae‘an admlnxstrat;ve‘agency because it is then subject to

‘judicial review. As previously noted, however, judicial

reView is pointless. The work of the Foundation School
Budget Committee is only a recommendation to the
Legislature. _Judicial review therefore would be only

advisory. Judicial review of any recommendation would also

~lb§7t°9 slow to be of any use. Even timely judicial review

would be of no use because judicial review is limited to the

qdestion whethergthere is'substantial evidence to support

RV

.ﬂthef rule( an agency is charged by law to develop.
:hSubstantlal ev1dence rev1ew is extremely limited. ~Only some
“ev1dence 1s needed to support an agency ] dec1510n., ~But the

fmest crltlcal p01nt 'remalns that by law the Foundatlon

brs

hool Budget Commlttee 1s charged w1th "equallzlng" up to a

'ub7level of :“adequacy ‘ Even tlmely and rlgorcus Jud1c1a1

Jrev1ew therefore could not ensure substantlallv Lqual accesa

chcurt to flnd that the Leglslaturej

i”has delegated the respon51b111ty of calculatlng the fundlngx




’idiStricts'Will'use‘tier 3 and mmst"GSSume‘that if'tnéy s

the “seifécdnreCtimg“ mechaﬁiSmﬁwill1be,émplp§éd.bﬁThe‘state
seems to be saying £hat the court 'éénndﬁ' aét‘fcn‘
probabilities established by ;he prepondéranbe “of the
evidence. The court rejects this‘ pdsition; The ehtire
point of this case is that the staﬁe must organize itsélf so{‘
that‘equity is likely‘rather;than unlikely.V:The state hés'
.ndt'done that. : ‘

Based upon the evidence, the court has found it highly.
probabﬁ;’that districts will wuse tier 3; Thebcourt has
explainéd'why in detail. Senate Bill 1 does not require the
Législature to’equalize opportunity for districts with no
access to tier 3. There is no "self-correcting” mechanism;

;A’/ The state asks the court to find that the equity
funding cycle will‘be only two years behind, rather thah
four. Given that the Legislature meétsfin-regular session
every‘other year, and budgets for two'yeafsi.there is no wayl’
to be only two years behind. |

- In summary, the ¢ourt stands by its findings.

SIGNED this 'tti‘\ day of October, 1990.
| | 5 S::ﬂﬁr—¢< ~¢

Judge Presiding
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EASLE MOUNTAINC-SAGINAW INTEZFEN-
CENT STHOZL DISTRICT, EANES
INTEFENDENT SCHOOL DISTRICT,
EUSTACE INDEPENDENT SCHOOL
PISTRICT, GLASSCOCK INDEFENDENT
SCRI0L DISTRICT, GRADY INDEFEN-
PENT SCHOOL DISTRICT. GRAND
FRAIRCEZ INDEFENCENT SCHOCL
CISTRICT, GRAPLVINE-COLLEYVILLE
INCEFENDENT SCHOOL DISTRICT.
HAPDIN JETFERSON INDEPENDENT
SCTHOOL DISTRICT, NAWKINS
INCEFPENDENT SCHOOL DISTRICT.
HIFHLAND FARK INDEFENDENT SCTHOOL
CISTRICT, HURST EULESS BECFORD
INTEFENDENT SCHOOL DISTRICT,
IRAAN-SHEFFIELD INCEFENDENT
ST¥D2L DISTRICT, IRVING INDEPEN-
DE™T SCHOOL DISTRICT, KLONDIKE
INTEPENDENT SCHOOL CDISTRICT,
LASD VISTA INDEFENDENT SCTHOOL
CISTRICT, LAKE TRAVIS INDEPENDENT
STHOOL DISTRICT, LANCASTER
INDEFENDENT SCHOOL DISTRIZT,
LONGVIEW INDEPENDENT SCHOOL
CISTRICT, MANSFIELD INDEFENDENT
STP2CL DISTRICY, MCMULLEN INDI~-
FINDENT STHOOL DISTRICT, MIAMI
INDEFPENDENT SCHOOL DISTFRICT,
MIOWAY INDEFENDENT SCHOOL
CISTRICT, MIRANDO CITY INDEPEN-
CENT SCHOOL DISTRICT,
NORTHWEST INDEPENDENT
STHOOL DISTRICT, FINETREE INDE-
FENDENT S$CHOOL CISTRICT, rlrn2
INODEPENDENT SCHOO!L DISTRICT,
FPOSPER INDEPENDENT SCHOOL
CISTRICT, QUITMAN INDEPENDENT
STHOOL DISTRICT, RMIINS INDEFEN-
DENT SCHOOL PDISTRICT., RANKIN
INCEFENDENT SCHOOL DISTRICT,
RICHARDSON INDEERENDENT SCHOQL
DISTRICT, RIVIERA INDEPENDENT
SIMO2L DISTRICT. ROCKDALE
INDEPENDENT SCHOOL DISTRICT,
SELLDON INDEPENTENT SCHOOL
CISTRICT, STANTON INDEPENDENT
SZHOOL DISTRICT, SUNNYVALE
INTEFENDENT SCHOOL DISTRICT,
woLllS INDEPENDENT SCHOOL
DISTRICT, and WINK-LOVING INDE-
FENDENT SCHOOL CISTRICT:
Detendant-Intervenors.

mnnumnmummmmmmnmnnnmmm|auunnnwunvnnmwunwwuoﬂumuunmmmnmmumn

FINAL JUDGMENT

This cause came on to be tried January 20 through April 8§,
1987.

Aftsr considering the gvidence, argument of counsel, the
gapers and record herein, the Court is of the opinien, and so
finds, that the Texas School Financing System (Texas Education
Code §16.01, et seq., implemanted in conjunction with local

g
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_léngol districe deundaries that contein uneyusl texable property

‘weslth ter the financing of public educaiion) ig impesrissible.

ué!awtul. vto)mmﬁvc' of, and prohidited by the Const:isution and

“the Jaws of Taxas. kéterd&nqﬁs, Judgment is cater~? a3 set out

hezedn.
DECLARATORY JSUDGMENT
Pursvant to the Uniform Declaratery Judyment Act, Tex. Civ.
Prac. & Rem. Code §17.004, the Ccurt herely deciares and asnters
Judgment that the Texas School Financing System (Texas Educaticn
Code 516.01, et geq., ‘implemented in conjunction with local
school district boundaries that contain unequal taxakle property
vealth  for the  financing of public educatiznl i3
UNCONSTITUTIONAL AND UNENFORCEABLE IN Law,
The Court heredby declares and enters Judgment thas ile Texas

School Finsneing System (Texas Education Code $16.0C, et s¢q..

- implemented in conjunction with local gchool district boundaries

that contain unegqgual taXkabie proper:y weaith ez tne financing
of public educaticn) (g ‘'VTTVETITIRYAwR? Jun INENTIRCEABLE IN
LAW Dbecausa it falls to insure cthat sach school district in this
state has the sane ability 23 every other district tc cobtain, by
state legislative appropr) *~'- or by jiocal taxatizn, or both,
funds for educatiznal ex, . 8, $neluding facilities and
equipment, such that pach student, 3y and through his or her
schoel distric:, wauld have the same oprortunity to aducgtional
funds as every czher student (n the state, limited only by
discretion given local districts to set local tax races,
provided this does ot prohidbit the State (from taking into
considezaiion the legitimate district and student needs and
distriet &nd student cost differences associated with providing
a public education. Duzring tha course 2f the trial the Courc
heard substantial evidance on the mezits of the State’'s taking
into consideration legitimate cost differences in itz funding
formula. The Court i3 persuaded cthat legitimate cost
differences should be considered 4in any funding formula and
would encourage the State to continue to do so. The faflure

-
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d¢ascridbed sbove dGenias te Plsintiffe and Plainvitf-Iatesvensss,

88 well a8 te the wover ons -ixxton seheold v'ca‘vudxo’n steending

- _scheol in property-pesz schoel Gistricts. the equal protection
. of the lav, oquality under the law, and privileges and
dnrunities, ¢ll guarantewd by Art. I, 683, JA, 1%, and 29 of the

Texas Conctitution.

Nothing in chis Judiment i intended te limit the ability of
school diatricets to gaise ond rpend funds for educazion groater
than that raised or spsnt Dy come Of all ethay school districts,
80 iong a3 each distriet bas avallable, eithdar through property
vesl:eh within its Doundaries or state appropriations, the ssms
ability to raise and spend eQual amounts per studant after
taking 4nto consideration the legitimete cost differcnces in
educating students. .

Purther, the Court hereby daclares and enters Judgment that
the Taxas School Pinancing Systex (Texas BRducacion Code $36.01,
et aeq., Aimpleamentad Lr~SIniunstists with ilseal sshosl digerdict
boundazies that centain iheduel tanable sroperty wealth for he
financing of public sducatiean) i3  UNCONSTITUTIONAL AND
UNENFORCEABLE 1IN LAW because it is not an "efficient system of
free public schouls” as required by and guaranteed dy Art. ViI,
$1 of the Texas Constitution.

Purthex, the Couzrt, by virtues of the power conferred on it
by Tex. Cilv. Prac. & Resm. Ceds $37.003, to declags rights,
status and other lagsl relaticas, bherady declazes and gaters
Judgsent that the DPlaintiffe and Plaineiff-Intervenars and the
school children attending school 4n propsrty-peor echoel
disczictz sare sntitled to, conforzed wikh, owarded and
guazanteed the egua)l pretectisn of the lavw, aquality unday ehe
lav, and the privileges and Lwnmities which flow frem art. I,

‘stl. 3a, 1V, and 29 aus wall ae Axt. VII, §1 of the Texas

Constitution,

INTJUHETTION
It 4s hereby ORDEREZD that William N. Kirdby, Conmissioner of
Zducation, the Texas State Board of Rducation, and Redert
; .
e e L TR




fﬁllo_el. comptroiler of the State of Texas and their tueeonsorﬁ.
and esch of tcthem, be and li;f) heredy enjoinud fiom giving any
force and effect to the gections of the Taxas Iducation Cods
releting o the financing of education, including the Foundation
School Program Act (Chapter 16 of the Texas Education Code);
specifically said Dafendants aga hereby enjeined txrom
distribucing any money under the current Texas Schosl Financing
System (Texas Education Code §16.01, et geq., implemented in
conjunction with local scrool diszirict bDoundaries that contain
unequal taxable property wealth for the ({finsncing of public
education).

It {s further ORDERED, that this injunction shall in no way
be construed as enjoining Defendants, their agents, successors,
employees, attorneys, and parsons acting in concert with them eor
under their direction, from enforcing or otherwise implementing
any other provisions of the Toxas Eduecation Code.

In order to allow Uerendants to pursue their appesl, and
should this decree be uphel4d ~= snmas) *a 2Vimw endlicient time
to ensct a constitutionally sufficient plan for funding public
educacion, this Jinjunction is stayed until September 1, 1939.
It 4z further ORDERID that in the eveni the legislature enacts a
constitutionelly sufficient plan Dby Septembezr 1, 1989, this
injunction is furcther staysd until GZeptember 1, 1990, in
recognition tha. any madified funding system may aguire a
period of time for Iimpluomentation. 7This roquirement that the
modified systam be in place by September 1, 19%0, (3 not
intended to require that essid modified syster be fully
implenented Dy Septamber 1, 1990.

Thia Court hereby rotains jJurisdiction of this action to
gzant further relief whenever necessary ©f Proper puriuvant to
fex. Civ. Prec. & Rem. Code §$37.011, Dut, as the Court
understands the uu; this constitutos no impedimnnt with zespect
to the {inality of this Judgment for the purpose of appesl, and
none i3 insended.

TKR. 304
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NISCELLANEOUS

This Judgnent shall bave prospactive eppiicstion only and
shall 4in ne wey affeet (4% che validity, inconcestadility,
ebum.:;en to pay, source of pdwnnx or entorceadbility of any
preséntly oculszanding bond, note oOr other security issued, ot

any contréctusl obligation, ézbe or gpecial obligetion

a~ ‘ u.m

(izrzespective of its oource of payment) i{ncurrid by s school

s district in Texxe fer puniic sehool wryoéu. por (i8) the
validity or enforceability of any taz hazetefors levied, or

other esouzecs of payrent provided, or any €ovenant to levy such

tax or provide for such source of payment, for any such bond,
note, security, coantresctusl obligation or dedt or special

a obligation, ner (i1i4) the wvalidity, incontestability, obiiec;ton
of payment, cource of payment or enforceablility of any bend.

note or other security (irrespectcive qf its souzce ¢f payment)

to be issuwed and dalivered, or any zontzsetus)l obligation, debt

or special obligation (irrespacsive oOf its szource Gi pavment)
i incuzrred Dby Texag s8chool Alecvimco Sav sucharisad wrepogey HRiOr
to September i, 1950, nor (iv) the validity er enforceabilitvy of

any tix hereafter levied, or other source of payment provided

for any such bond, acte, or other security (irrespective of its .
soutce of payment) izsued and delivered, or any covenant to levy
such tax or provide for such source of payment, oOr any i

contractual oblization, dedt oz special obligation {irrespective

of its source of payment) incurred prior to Seprember 1, 1999,
por (v) the validity or enforceadility of any maintenance tax
g beretofore levied or hereafter levied prior to September 1. 1990
(for any end all purposas other than as tpecified in clause (iv)
above), nor (vi) any alection hortofore held or to ba held prior .

to September 1, 1990, peztaining to the 2lection of trustees,
the authorisstion of bonds or texes (either for maintenance er
% ; dadt purposes), rnror (viil the distribution to school districts
of state and federal fungs prior te Septembar 1, 1990, in

sccordance with curgent procedurec and law &8s may be medified by

the lagislacure in accordance with law priex to September !,

a - .».
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1990, neor (viti} cthe Dbudgecary processes ané rrlated
raquizements of Texas sachool @istricts now authorited and
roquizad by lav during the period Priot to Septeaber 1, 1990,
nér (ix) che asgsessment and collaction after Septerder 1, 1990,
of any  taxes ©r othsr revenues levied or imposed for or ploiged
to the peyment of any bonds, notes or other contractual
obligation, debt or specisl obligation issued or incurred prier
to Septamber 1, 1990, nor (x) the validity or ¢nforeceabiliety,
either before or after Sepremder 1, 1990, of &ény guarsntes under
Subchiépter E, Chapter 20, Texas Education Code, of bonds of any
scheol diseriece that are issued and gQuarsnteed prior to
September 1, 1990, {t basing the intention of this Court that
this Judgment should be construed and 2pplied in such manner as
will permit an ordezly iransition from &n unconstitutional %o a
constituticnal system of school finuncing withoue the impairing
of any obligation of contract incurred prior te Sepismber 1,
1990, - T

The Coupt £inds that °me ewm ¢ ¢ $80 940. 79  r~omprises &

reasonable and necessary attecrey's to’oﬁ.t r all legal b4 3

pesformed by and on behalf of Plaintiffs up o the centry of
Deciararory Judgment in this case. The Court further finds that
the sum of 325 Qm,!-'—’ from the entry of this Judguazt through
the first appeal and that 3 5 000 AL gor any furthez app.al
thereafter, constitutas geasonabla and necessary Plai:
attorney's feas for such work.

The Court finds that the sum of sﬂ_g_m_l_”’ comprises a
ressonable and necsssary uﬂ;rncy's tccAtoz :.1.;‘ 1 1 yvou':
performed Dby and on behalf ¢of Plointiff-Intervanors up to the
entry of Declaratory Judgment in this caze. 7The Court further
finds cthet ths sum of a‘m,_%’z:m the entry of this Judgment
through the first appral and that §$ [’,m.-q-g for any furcher
appesl thereafter, ~constitutes reasonable and necessary
Plainciff-lntervenor actorney's fees for such verx.

The request of Plaintifi and Plaintiff-Intervenors for
attarney's fees agsinst Defendant~Intezvenors is denisd. Such

«§e
TR.506




).

?_',l,,n:f awesd 43 Dbarged Dby tha doctrine of sovereign immunity.

',"lmt»ey from an awvard of attorney's fees, the Court wruld not

j_\u-td of atterney’'s feas would be neither equitable nor jusc

Purthor, even if Defendsnt-intervenors do not have ssvereign

encreise its diseration %o award actorney‘'s fees against
Defendant-1Intervenors. Although  Plaintiff and Plasntiff-

Intervenors pravailad on the merits, the Courl finds that an

under the terms of Tax. Civ. Prac. & Rem. Code §$37.009. The
Court fuither finds that even if Plaintiffs had prevailed in a
claim under Tex. Civ. Praec. & Ram. Code $106.001-003, that the
Court would decline to exarciss {ts discretion to award
attozrney's fees against Defendant-Intervenors under $106.002.

It is further ORDERED AND ADJUDGED that the Texas School
Finance Systam does not violate Art. I, §3 or Art. I $la by
discriminating agsinst Mexican-americans.

It is further ORDERED and ADJUDGED thet because there is not
discririnacion against Mexican-Americans under the school
finance system, the Court v..' Kot @rant attorney's (148 to
Plaintififs under Tex. Civ. Prac. & Rem. Code $106.002.

The Court, although it octherwvise would do o, will not enter

Judgment for <reasonable and necessary attorney's fees against
the Defendants becsuse th- Caurt finds that such fees are baired
by sovereign immunicy. '

It 4s further ORDERID, ALJUDGED and DECREZED that all costn
are taxed against Defendants.

It is further ORDERED, ADJUDGED and DECREED that all rellief ]
requested &nd not othervise granted hersin lll'é"h’.‘} |
Befendamsalrvervenses is hereby denied.

IT IS SO ORDERED, AND JUDGMENT IS RIRESY ENTIRED :
ACCORDINGLY.

TR. 507
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1. The‘District Court correctly interpréted Senate Bill 1

.‘and:found it to violate Art. VII § 1 of the Texas Constitution and

;:;his'éé@ft's‘mandate; it was correct as a matter of law.

2. The District Court’s determination that Senate Bill 1

violates the Texas Constitution and this Court’s mandate does not

raise fact issues which remove this case from the'jufisdigtionvqf”“

'this Court.

3. The District Court correctly applied the standards set
out in this Court’s mandate in determining that Senate Bill 1 is
uncénstitutional and in violation of this Court’s mandate.

4. The District Court correctiy found that the Foundation

School Fund Budget Committee merely reserves money in the

14
Legislative Budget Bou:d’s Proposed Budget but does not bind the

Legislature to fund the school finance system at any particular

level or in any particular way.




